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Before Gribbs, P.J., and O'Conndl and R.B. Burns,* JJ.
PER CURIAM.

This case involves consolidated gppeds.  Plaintiffs, policyholders of defendant Pioneer State
Mutud Insurance Company, initiated the underlying action to comped defendant to didtribute its surplus
assets to its policyholders. Paintiffs gpped by right from the circuit court order dismissng their class
action lawsuit for lack of subject matter jurisdiction. Plaintiffs dso agpped by leave granted the circuit
court order requiring plaintiffs to pay costs and fees. We affirm in part and reverse in part.

Firg, the trid court did not err in concluding that it lacked subject-matter jurisdiction to hear this
case.! The insurance commissoner’s authority comes soldly from the Legidature. Blue Cross & Blue
Shield of Michigan v ins Comn'r, 403 Mich 399, 431-432; 270 NwW2d 845 (1978). The insurance
industry is heavily regulated and the insurance commissioner has broad authority to ensure that a mutua
insurance company is safe, reliable and entitled to public confidence.  Among other activities, the
insurance commissoner is authorized by datute to promulgate rules to regulate mutua insurance
companies and to determine the safety and rdiability of a mutua insurance company. MCL 500.210;
MSA 24.1210; MCL 500.403; MSA 24.1403. The insurance commissioner is required by statute to
periodicaly examine the insurer’s “books, records documents and papers’ in order to protect the
policyholders interests. MCL 500.222; MSA 24.1222. Theissuesraised by plaintiffs regarding funds
held by defendant necessarily involve congderation of the company’ s safety and rdligbility and are within
the satutory authority of the insurance commissoner. The insurance commissioner has jurisdiction to
determine what, if any, distribution of defendant’s aleged surplus would be appropriate. Asin the case
of our Supreme Court's unanimous decison in In re Wirsing, 456 Mich 467,474, 573 NW2d 51
(1998), the gatute in this case “plainly contemplates’ thisresult. The trid court’s dismissad of this case
was not improper.

Plaintiffs also contend that the trid court improperly awarded cogts and fees in this matter. We
agree. The trid court specificaly declined to find plaintiffs cam frivolous and we find the award of
sanctions inappropriate in this novel and complex action. Moreover, we find no tatutory authority for
the trial court’s award of the costs for defendants’ letter to its policyholders, the services of a public
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-3-



relaions firm, the services of an investigator, or the attorney fees for the intervening defendant insurance
commissoner.

In light of our decision, we need not address plaintiffsS remaining issues.

The trid court’s grant of summary dispostion is affirmed. The trid court’s award of costs and
feesisreversed.

/9 Roman S. Gribbs
/9 Peter D. O’ Conndll
/9 Robert B. Burns

! Our condderation of intervening defendants dam of primary jurisdiction is effectively preciuded
because it was not raised below as an affirmative defense. See Travelers Insurance Co v Detroit
EdisonCo.,__ MichApp__;_ NW2d__ (1999) (Docket No. 207110, issued 9-14-99).



